Topic: “A body corporation has no domicile. It is quite true that a body corporate cannot have a domicile in the same sense as an individual any more than it can have a residence in the same as an individual. But by analogy with natural person, the attributes of residence, domicile and nationality can be given to a body corporate” – Illustrate and explain.

1. INTRODUCTION:

In the eye of law, everyone is under the province and scope of the statutory provisions. Any one cannot get away the control of law of the territory. Even the legal personalities like the body corporate or corporations and companies are under the range of the law of the land. The corporations though, not being natural personalities, are also under the scope of the law of the land. They are also detained responsible for the offences and civil wrongs. But several times question arises as to the choice of law of the land under which the corporations are to be governed.

For that purpose, it has to be understood whether the law of the nation which is going to be applied, has the jurisdiction over the corporation and related matters. In other words, it has to be understood whether the corporation has domicile of the nation whose law is to be applied.

There are various theories and statutes, including international conventions, on the domicile of a person, both natural and artificial.

If the corporate form is selected, the next issue is where best to be domiciled. Ordinarily one would minimize expense by incorporating the business in the state in which the business is to be conducted, thereby saving the cost of appointing an agent in, say, Delaware, the most popular state for those seeking a flag of convenience. A foundation may be set up by private individuals, legal persons or other legal entities, public bodies and any other corporate body regardless of nationality, domicile or seat. A foundation may also be constituted by licensed fiduciary agents, if the founder himself wishes to remain anonymous. The use of a nominee founder guarantees the absolute confidentiality of the economical founder. A foundation can be set up so as to comply with the criteria required for a “complex trust“[1].

2. DEFINITION OF DOMICILE:

Generally both domicile and residence have the same meaning and are related concepts. But they are not the same. In the field of conflict of laws both are different connotations[2].

Domicile cannot be defined with correctness.

In a case Whicker v Hume[3] domicile has been defined as ‘permanent home’. However, in many reported cases where a person has lived in a place for 30 or 40 years and has not been held to have acquired a domicile there.

Domicile is ‘an idea of law’

Domicile deviates from the notion of permanent home in three ways:

Firstly, the prerequisites required for the acquisition of a domicile go beyond those required for the acquisition of a permanent home. Thus, to acquire a domicile of choice in a country a person must intendto reside in it permanently or indefinitely.

Secondly, the law attributes a domicile to everyone, whether they have a permanent home or not. A vagrant, for example, has a domicile.

Thirdly, certain persons, for example children under 16, cannot acquire independent domiciles. They may thus have permanent homes in places in which they are not domiciled, because the person upon whom they are dependent is domiciled elsewhere.

Domicile connects a person with the law of a country

For these purposes England and Scotland, Victoria and New South Wales, California and Texas, for example, are separate systems. So if X immigrates to the USA but cannot decide whether he will live in Florida or Oregon, he does not acquire a domicile of choice, and will retain his existing domicile until he does so.

3. The principles of domicile:

The basic principles are that:

no person can be without a domicile.

no person can at the same time for the same purposes have more than one domicile.

an existing domicile is presumed to continue until it is proved that a new domicile has been acquired.

The burden of proving a change of domicile lies on those who assert it. The change of a domicile of origin must be proved beyond reasonable doubt: the change of a domicile of choice may be proved on a balance of probabilities.

For the purpose of an English rule of the conflict of laws, the question where a person is domiciled is determined according to English law.

4. CORPORATIONS AND CONCEPT OF PIERCING THE CORPORATE VEIL:

In English and Indian law, just like the law of other Common Law countries, it is permissible in a limited class of cases to ‘pierce the corporate veil’; when this is done, the person or entity who is found to be the alter ego of the corporation can be held liable for the liability of the corporate entity. This kind of situation arises when fraud or tax evasion practices have arisen.

In some jurisdictions, the liabilities of corporations have been taken into account by taking the holding and subsidiary companies to be the same entity. However, there are no cases on the point, which justify the reason behind holding the holding company and the subsidiary company as the same entity.

In a case, the Court of Appeal of England was considering whether the judgment of an American court by default could be enforced in England, and the question arose whether that court had jurisdiction against English company. The English company in the question, traded in the United States through separate companies, and the court was invited to tear the corporate veil. Had it done so, the result would have been that the foreign judgment would have been the judgment of a court having jurisdiction. The court declined to do so as it found that there was nothing illegal in what had been done[4]. This decision points to observation that in principle corporate veil can also be pierced even in situation having foreign elements.

5. JURISDICTION OF ENGLISH COURTS:

The question arises as to the jurisdiction of the English courts on foreign companies. The first and foremost question arises about the domicile and residence of corporations.

Domicile and Residence of Corporations.

Questions regarding the ‘domicile’ and ‘residence’ of corporations are of extreme importance. These concepts are usually applicable to natural persons. Applying the same principles to the artificial persons has involved creation of rules which are also artificial. The question arises mainly in fields of taxation to ascertain when a foreign corporation can be made to bear income tax or any other tax in a country where the liability to pay tax arises only if the person resides in the country. This question raises issues of taxation laws which vary from country to country.

The basic rule is that a company is domiciled in the country under whose law it is incorporated; and is resident where its central management and control is exercised. The word domicile is used by analogy to the domicile of natural persons, and by domicile of a corporation is meant the place under whose law it has been incorporated[5]. A corporation can not have more than one domicile[6].

For the purpose of (English) taxation, the test is not the place where the company has been incorporated but where it is resident, i.e., where its central management and control is carried out[7]. Where the central management and control of the company is divided between two places, it is resident in both places[8].

Status of Corporations.

In the case of foreign corporations, their incorporation, existence or termination under the law of the country under which the corporation is incorporated is recognised in England. This principle is well settled. A foreign company dissolved by the law of the country in which it was incorporated, ceases to exist, and no proceedings can be entertained in an English court against it[9]. The basis of such recognition has been explained by Lord Wright as a matter of comity of nations.

When a number of Arab states by a treaty created an organisation called the Arab Monetary Fund, which was created as a corporate body by the laws of a friendly state, the United Arab Emirates, it was recognised as such in England; though established by a number of countries by a treaty between them, it was expressly conferred corporate status in one of the participating countries[10].

Change of Governments.

The situation is different in cases where the government of a state has changed after a civil war or insurrection, and the new government has either enacted laws effecting the status of corporations or taken governmental action affecting the management of corporations incorporated in that country. If such a situation arises, the court is faced with a question whether it should accept the new laws or new governmental action. The traditional view was that the answer of this question depends on whether the British government had or had not recognized the new authority in that state.

A different result was reached in a case where the foreign government was not recognized by the British government. When a mandate to a British bank in respect of an account in England was revoked by a new junta which had seized power in Sierra Leone after a coup d’etat, the revocation was not recognised as the British government had not only not recognised the junta Government but had condemned the coup[11].

The enactment of the (English) Foreign Corporations Act, 1991, has meant that whether a foreign state is or is not recognised by the British Government is irrelevant in ascertaining whether any law passed in such a territory has dissolved a corporation incorporated in that country.

Capacity and Internal Management of Corporations.

The matters regarding the constitution of a corporation are governed by the law of the place of incorporation. The capacity of a corporation to enter into a transaction is determined by applying the constitution of the corporation, and the law applicable to the transaction[12].

This rule is an amalgam of two separate limitations on the power of a corporation to enter into a particular transaction: limitation applicable to all persons that a transaction not permissible by the lex loci contractus can not be entered into, and the rule basic in the case of corporations that a corporation being a creature of a law, cannot do something which is not permissible under that law.

When a company incorporated in England entered into a contract in California, and under California law a shareholder was liable to third parties for the liabilities of the company in proportion to his holding in the company, it was held that the shareholder could not be held liable in an English court because of the provisions of Californian law; it was English law which determined whether and to what extent a shareholder of a company incorporated under English law could be held liable for the liability of the company; and holding a shareholder liable in proportion to his shareholding was contrary to the basic concepts of limited liability under English law[13].

Winding Up of Foreign Companies.

English courts can wind up a company incorporated in another country as an unregistered company if there is sufficient connection between the company and England, and if there are people who would benefit by making the order.

An English court had jurisdiction to wind up a foreign company when its directors used to transact the business of the company from a hotel in London[14].

Nationalism of corporate:

 Corporate nationalism[15] is a phrase that is used to convey various meanings. Corporate Nationalism may be used to describe a political philosophy and economic theory whose adherents are corporatists and believe that the basic unit of the society[16], be it the family or other corporate groups, has the same interests as the nation. Some therefore believe that the state should deal primarily with “corporations”, which may include companies, worker’s cooperatives, unions and so on, and allow these units to organize themselves to serve their members as they feel fit[17].

In the corporate nationalism[18], there’s so much lack of rules about things that directly affect our lives in major ways, like Bill Gates, the attitudes that allowed mad cow disease to affect humans, and corporate nationalism.  These are the things we have to fight against and they are the fights we’ll be faced with more and more in the next millennium[19].

Corporate nationalism is increasingly taking the form of public-private partnerships (PPP). From garbage collection to park maintenance, such partnerships are either funded and administered by the private sector and implemented by the public, or everything is worked by an intermediary non-profit organization, or corporate expert’s aid in public projects. There are many different ways that PPPs can wok. In some regional administrations and cities, PPPs now provide public services traditionally thought to be the domain of government, such as water and heat. While these endeavors are often termed as ‘privatized’ services, there is debate whether civic facilities and utilities can be privatized if governments are to retain any moral authority, and civil society’s citizens, their voice. Corporate nationalism is often seen as promoting the interests of those who are already ‘haves’.

Conclusion:

The nature of the corporation continues to evolve through existing corporations pushing new ideas and structures, courts responding, and governments regulating in response to new situations. A question of long standing is that of diffused responsibility: for example, if the corporation is found liable for a death, then how should the blame and punishment for this be allocated across the shareholders, directors, management and staff of the corporation, and the corporation itself?

The present law differs among jurisdictions[20], and is in a state of flux. Some argue that the owners of the business – the shareholders – should be ultimately responsible for such circumstances, forcing them to consider issues other than profit when investing, but the modern corporation may have many millions of small shareholders who know nothing about its business activities.
